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graduation rate, States will need to have
in place a data system that can track
cohorts over four years, including the
ability to track (and include in
graduation rate calculations) students
who drop out of school or leave in order
to transfer to another school. States also
will need to collect four years of student
data through those systems in order to
implement the new rate by the proposed
deadline. However, it is important to
note that, while a data system that
tracks individual student data could be
used to collect data for this rate, such a
system would not be required in order
to implement the proposed graduation
rate requirements. In addition, the data
needed to calculate the AFGR are
already available to all schools, LEAs,
and States, as reported in the Common
Core of Data produced by NCES.

The proposed regulations would not
impose new costs on a State unless it
does not yet have the data system
capability to start collecting the four
years of data needed to implement the
uniform cohort graduation rate. We
believe that the proposed regulations
would not impose significant costs on
States that they were not likely to
assume in the absence of the
regulations. In 2005, all 50 States agreed
to the National Governors Association’s
Graduation Counts: A Compact on State
High School Graduation Data, which
calls for each State to develop a
longitudinal graduation rate. In
addition, data reported by the States to
the Data Quality Campaign indicate that
all States except for two will have in
place a data system that can track
individual students by the end of the
2007-2008 school year.23 Moreover, one
of the two States that does not yet have
such a system already uses an
alternative method to calculate a cohort
graduation rate that would meet the
proposed regulatory requirements, and
both States report that they will have
such a data system by 2009-2010. These
States should be able to collect the four
years of required data by 2012-2013.
Again, all of this reflects activities that
the States initiated in the absence of the
proposed regulation.

Therefore, as with the regulation on
including individual student academic
growth in AYP definitions, it would not
be appropriate to assume that the cost
of developing these data systems would
be attributable, in whole or even in large
part, to the need to comply with the
proposed regulation on the graduation
rate. Moreover, the Federal government

23 Data Quality Campaign, 2007 State Data
Collection Survey Results: State Specific Responses
to Element 1. (2007). Austin, TX: Author. Available
at: http://www.dataqualitycampaign.org/files/
element1_survey_responses.pdyf.

supports States’ development of
longitudinal student data systems
through the Department’s Statewide
Longitudinal Data Systems program. For
the fiscal years 2005 (when the program
began) through 2008, the Congress has
appropriated more than $122 million for
this program and, through fiscal year
2007, 27 States have received these
grants.

We believe the benefits of the
proposed changes regarding graduation
rate clearly outweigh the fairly minimal
net costs previously discussed. A
uniform and accurate method of
calculating graduation rates is needed to
raise expectations and to hold schools,
districts, and States accountable for
increasing the number of students who
graduate on time with a regular high
school diploma, as well as to provide
parents and the public with more
accurate information. By requiring all
States to use a more rigorous and
accurate graduation rate calculation, the
Department can ensure greater
accountability and transparency on this
important indicator. In addition, we
need to have a uniform and accurate
method of calculating high school
graduation rates to improve our
understanding of the scope and
characteristics of those students
dropping out of school or taking longer
to graduate.

The final set of proposed regulations
in this package relates to the
implementation of public school choice
and SES. The proposed language in
§200.37(b)(5)(ii)(C), (b)(5)(iii)(A), and
(b)(5)(iii)(B) would require that the
notice to parents of students eligible for
SES: (a) Explain the benefits of SES, (b)
be clear and concise, and (c) be clearly
distinguishable from the other
information sent to parents under
§200.37. Following, we estimate the
costs of meeting this requirement. We
note here that LEAs could assign costs
related to meeting this requirement to
the amount equal to 0.2 percent of their
Title I, Part A allocations that the
proposed regulations would permit
LEAs to use for outreach and assistance
to parents on public school choice and
SES.

Data from the ESEA Consolidated
State Performance Report indicate that
approximately 2,000 LEAs nationally
have at least one school in year two of
school improvement (or in a later stage
of the Title I accountability timeline).
These are the schools with students
eligible for SES that would technically
be covered by this new requirement.
However, some of these LEAs are not
able to offer SES and thus are not
affected by the proposed notice
requirement. For example, rural and

other small or isolated districts often do
not have any approved SES providers
serving their area. For this reason, our
analysis assumes that 80 percent of the
estimated 2,000 LEAs with at least one
school in year two of improvement or
later, or 1,600 districts, will be subject
to the notice requirement annually. We
estimate that these 1,600 LEAs will each
require an average of 12 hours of staff
time to prepare the notice to parents so
that it is clearly distinguishable from the
other information sent to parents and
that the cost for this time will average
$25 per hour. Under this assumption,
the cost for the preparation of this
notice will be $480,000.

Further, in the 2006—-2007 school
year, in the States for which the
Department has data, approximately 3.6
million students were eligible for SES.24
Assuming that approximately 3.6
million students continue to be eligible
each year, we project that the parents of
one half of these students would receive
the SES information by mail, in a
separate mailing, and one-half through
notices that students bring home from
school, in a mailing that includes other
information already required to be
provided to parents (in § 200.37), or by
other means that impose very small
costs on LEAs. For the one-half who
would receive the notices by mail, the
cost (assuming continuation of current
postage rates) would be $738,000,
bringing the total cost for the
implementation of the proposed SES
notice requirement to $1,218,000.

The proposed regulations in § 200.39
would require LEAs to post on their
Web sites information on their
implementation of the public school
choice and SES requirements, including
information on the number of students
who were eligible for and who
participated in the public school choice
and SES options, information on
approved SES providers operating in the
district, and a list of schools available to
students who wish to take advantage of
the public school choice option. Based
on data from the ESEA Consolidated
State Performance Report,
approximately 3,000 LEAs have a school
in year one of improvement or later and
thus are technically required to offer
either public school choice, or both
public school choice and SES, to their
eligible students. However, as with the
SES notice requirement, some of those
LEAs would not be affected because
they are unable to offer public school
choice and SES due to a lack of choice
options (for instance, rural and other

247.S. Department of Education. (2007).
Consolidated State Performance Report, 2006-07.
Unpublished raw data.
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small districts frequently have only one
school at a particular grade span) or the
absence of an approved SES provider
serving their area. We estimate that 80
percent of the 3,000 LEAs with a school
in year one of improvement or later, or
2,400 districts, would need to post the
new information on their Web site. We
further estimate that these districts
would require an average of 25 hours of
staff time to prepare the data for the
Web, at a cost of $25 per hour, for an
estimated national cost of $1,500,000 to
meet the new requirement to post public
school choice and SES information on
LEA web sites. Therefore, the total
estimated cost for implementation of the
new SES and Web site notice
requirements is $2,718,000.

The benefits would be that parents
and others would have more and better
information on the public school
choices and SES programs available to
eligible children and, thus, parents
might be more likely to take advantage
of those options (with attendant benefits
for those children) and that LEA
implementation of the choice and SES
requirements would be more
transparent. We also note that LEAs
could assign costs related to meeting
this requirement to the amount equal to
0.2 percent of their Title I, Part A
allocations under proposed
§ 200.48(a)(2)(iii)(C).

The proposed regulations in § 200.47
would clarify the SEA’s responsibilities
for SES, by stating that those
responsibilities include developing,
implementing, and publicly reporting
on the SEA’s standards and techniques
for monitoring LEAs’ implementation of
SES. The Department believes that
States already have such standards and
techniques in place and that the burden
of publicly reporting on them, such as
by posting information about them on
the SEA’s Web site, would be very
minimal. The benefit of the proposed
regulations would be greater
transparency of how SEAs monitor
LEAs implementation of SES.

The proposed regulations in § 200.47
would also clarify that, in order to be
approved as an SES provider, an entity
must provide the State with evidence
that the instruction it would provide
and the content it would use are aligned
with the State’s academic content and
student academic achievement
standards and are research based. In
addition, a State would also be required
to consider, at a minimum, (1) whether
the entity has been removed from any
State’s approved provider list; (2) parent
recommendations or results from parent
surveys, if any, regarding the success of
the entity’s instructional program in
increasing student achievement; and (3)

evaluation results, if any, demonstrating
that the instructional program has
improved student achievement. The
Department believes that these
requirements will result in
improvements in States’ SES provider
approval procedures resulting in high-
quality SES and improved student
achievement, and that the cost of
compliance will be very minimal.

The proposed regulations in § 200.47
also would specify the evidence that
States must consider when monitoring
the quality and effectiveness of the
services offered by an approved
provider in order to inform decisions on
renewal or withdrawal of approval of
the provider. The current statute and
regulations already require States to
approve SES providers with a
demonstrated record of effectiveness,
and to develop and apply objective
criteria for monitoring and withdrawal
of approval of providers. The proposed
regulations may add minimal costs to
States if they need to revise their
applications or monitoring protocol in
order to comply with the requirements,
or if a revised application or protocol
results in more labor-intensive
application review or monitoring. The
proposed regulations would only add
costs to SES providers if they are not
already providing this information to
States in their applications for approval
and renewal. The minimal costs to
States and SES providers would be
outweighed by the benefits of having a
clear outline of the evidence that States
must consider both before providers
begin serving students in the State and
as their programs are monitored and
being considered for renewal or
termination.

The proposed regulations on funding
for public school choice and SES in
§200.48 would allow LEAs to count
costs for parent outreach and assistance
toward the requirement to spend the
equivalent of 20 percent of the LEA’s
Title I, Part A allocation on choice-
related transportation and SES. This
change would permit an LEA to allocate
up to 0.2 percent of its Title I, Part A
allocation (1.0 percent of the 20 percent
obligation) in that manner. Allowing
LEAs to count a limited amount of
funds for parent outreach and assistance
will help ensure that parents have the
information they need to make the best
decisions for their children. This change
would not impose costs on LEAs, as
they would, at their discretion, support
the parental outreach and assistance
activities by redirecting funds from
other activities.

The proposed amendments to
§200.48 also would require LEAs,
before reallocating funds from choice-

related transportation and SES to other
purposes, to provide satisfactory
evidence to the SEA that they have
demonstrated success in:

(1) Partnering with community-based
organizations and other groups in order
to inform eligible students and their
families about their opportunities for
public school choice and SES;

(2) Ensuring that eligible students and
their families have had a genuine
opportunity to transfer to schools or to
receive SES. The proposed language
would clarify that providing such an
opportunity includes (a) providing
timely and accurate notice to those
students and their families, as required
under §§ 200.36 and 200.37; and (b)
ensuring that sign-up forms for SES are
distributed directly to all eligible
students and are made widely available
and accessible; and (c) allowing eligible
students to sign up to receive SES
throughout the school year; and

(3) Ensuring that approved SES
providers are given access to school
facilities through a fair, open, and
objective process.

The Department believes that most of
the costs that LEAs would incur in
meeting these requirements would be
minimal. The most tangible costs would
be for developing a clearly
distinguishable notification (on
eligibility and the benefits of SES) to
parents of eligible students (which has
been accounted for in the cost estimate
for § 200.37) and in documenting to the
SEA that it has met the various outreach
and access requirements in proposed
§200.48. We estimate these additional
SEA documentation costs related to
§200.48 as follows.

As noted earlier, we project that 2,400
LEAs annually will be required to offer
public school choice, or both choice and
SES, to their eligible students. Further,
based on data for 378 LEAs reported to
the Department’s EDFacts data system,
we estimate that 10 percent of those
LEAs (240) will use the full 20 percent
equivalent for choice-related
transportation and SES and, thus, will
not be affected by the regulations.2°
Further, based on the EDFacts data, we
estimate that an additional 15 percent of
the LEAs (360) will not initially meet
the 20 percent requirement but will
spend the remaining funds for choice-
related transportation and SES in the
following year, rather than applying to

25The EDFacts data from 2005-2006 indicate that
8.2 percent of LEAs used the equivalent of at least
20 percent of their Title I allocation to fund SES.
Unfortunately, the data do not include expenditures
for choice-related transportation. We assume that
the inclusion of expenditures for choice-related
transportation would bring the total to
approximately 10 percent.
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the SEA for permission to use those
funds for other purposes.26

The remaining 1,800 LEAs, under our
assumptions, would need to submit
evidence to their SEAs that they have
demonstrated success in the indicated
areas. We estimate that the annual cost
of this effort will be $720,000, based on
an assumption that each LEA would
require 16 hours to prepare a
submission documenting its efforts in
this area and that LEAs’ costs for this
effort would be $25 per hour.

The Department also has estimated
the costs that SEAs will incur in
considering the submissions prepared
by LEAs. We have estimated that the
total annual cost would be
approximately $27,000, based on an
assumption that, as described
previously, 1,800 LEAs will submit
them, that SEAs will require 30 minutes
to review and act on each submission,
and that SEAs’ costs for that activity
will be $30 per hour. The total
estimated annual cost for LEAs and
SEAs related to the reallocation
requirements of proposed § 200.48
would be $747,000.

Overall, the total estimated cost of
implementing the proposed regulations
on public school choice and SES would
be $3,465,000.

Although our cost estimates for the
proposed public school choice and SES
regulations are necessarily speculative
(because of the limited availability of
relevant data), the estimated costs are
low even if some of the assumptions are
changed significantly. For example, if
the number of hours required at each
stage of implementing the new public
school choice and SES regulations were
doubled, the total annual cost would
increase only to $6,192,000. These costs,
even when combined with the estimated
$204,720 attributable to implementation
of the proposed regulations on
minimum subgroup size and submission
of revised Accountability Workbooks,
are an extremely small amount within
the context of the $13.9 billion Title I
program.

The Department believes that
promulgation of the regulations on
public school choice and SES will result

26 This estimate is based on the assumption that
LEAs that spend close to the 20 percent will find
it more efficient to spend the remaining funds the
following year than to apply to the SEA for
approval to use those funds for other purposes. The
EDFacts data from 2005-2006 indicate that 11.6
percent of LEAs used the equivalent of at least 16
percent (but less than 20 percent) of their Title I
allocations for SES. Again, the data do not include
expenditures for choice-related transportation; we
assume that if those expenditures were included,
approximately 15 percent of LEAs will elect to
spend the remaining funds of their obligation in the
succeeding year.

in significant benefits, in terms of more
students receiving choice and SES
under Title I and students and their
families receiving better information
about their options. A recent study by
the RAND Corporation, supported by
the Department, found that, in five out
of the seven large urban districts in
which there were sufficient numbers of
students to analyze the effects, the
students participating in SES showed
statistically significant positive effects
in both reading and mathematics
achievement.2” Moreover, for those
students using SES for multiple years,
the analysis suggests that the positive
effects might accumulate over time. If
SES can continue to improve student
achievement and close the achievement
gap, students, schools, and LEAs will
benefit. In sum, the Department believes
that the benefits students will receive, if
more LEAs provide eligible students
with a genuine opportunity to take
advantage of the public school choice
and SES options, will well exceed the
small costs LEAs and SEAs would
assume in implementing these
regulations. Moreover, LEAs and SEAs
will be able to use Federal funds
provided through Title I, Part A to meet
the aforementioned administrative
expenses.

The major benefit of these proposed
regulations, taken in their totality, is a
Title I, Part A program in which clearer
accountability and implementation
requirements (particularly in the areas
of high school graduation, public school
choice, and SES) would be coupled with
greater flexibility in implementation
(particularly in the use of measures of
individual student academic growth in
calculating AYP). These proposed
regulations would thus add to the
contributions that NCLB has made to
the creation of a system in which
schools, LEAs, and States expect to
educate all children to high standards
and are held accountable for doing so.
The proposed regulations would
support the attainment of increases in
student achievement that build on the
improvements that the Nation has seen
in the last several years. The benefits to
the United States, both economic and
non-economic, of having a more
educated citizenry have been plentiful
and will continue to be so as the reforms
implemented as a result of NCLB (and
as supported through the proposed
regulations) continue to take hold.

271.S. Department of Education. (2007). State
and Local Implementation of the No Child Left
Behind Act, Volume I—Title I School Choice,
Supplemental Educational Services, and Student
Achievement, Washington, DC: Author.

2. Clarity of the Regulations

Executive Order 12866 and the
Presidential memorandum on ‘“‘Plain
Language in Government Writing”
require each agency to write regulations
that are easy to understand.

The Secretary invites comments on
how to make these proposed regulations
easier to understand, including answers
to questions such as the following:

e Are the requirements in the
proposed regulations clearly stated?

¢ Do the proposed regulations contain
technical terms or other wording that
interfere with their clarity?

¢ Does the format of the proposed
regulations (grouping and order of
sections, use of headings, paragraphing,
etc.) aid or reduce their clarity?

e Would the proposed regulations be
easier to understand if we divided them
into more (but shorter) sections? (A
“section” is preceded by the symbol
“§” and a numbered heading; for
example, § 200.13 Adequate yearly
progress in general.)

¢ Could the description of the
proposed regulations in the
SUPPLEMENTARY INFORMATION section of
this preamble be more helpful in
making the proposed regulations easier
to understand? If so, how?

e What else could we do to make the
proposed regulations easier to
understand?

Send any comments that concern how
the Department could make these
proposed regulations easier to
understand to the person listed in the
ADDRESSES section of the preamble.

Regulatory Flexibility Act Certification

The Secretary certifies that these
proposed regulations will not have a
significant economic impact on a
substantial number of small entities.
The small entities that the proposed
regulations will affect are small LEAs
receiving funds under Title I. These
proposed regulations would not have a
significant economic impact because the
regulations impose minimal
requirements beyond those that would
otherwise be required under the Act,
with most of those requirements falling
on SEAs. Further, the small LEAs
should be able to meet the costs of
compliance with these regulations using
Federal funds provided through Title I.

Paperwork Reduction Act of 1995

These proposed regulations contain
information collection provisions that
are subject to review by OMB under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520). A description of the
specific information collection
requirements is given below with an
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estimate of the annual recordkeeping
burden for these requirements. (Two of
the requirements do not add additional
burden to what has already been
approved.) Included in the estimate is
the time for collecting and tracking data,
maintaining records, calculations, and
reporting.

The proposed regulations include
information collection requirements
associated with the following provisions
that will add additional burden:

§200.7(a)(2)(i); § 200.11(c); § 200.19(a)(1);
§200.19(a)(1)(1); § 200.19(a)(1)(1)(C)(2);
§200.19(a)(1)(ii)(A); § 200.19(d)(1);

§200.19(e)(1); § 200.19(e)(2); § 200.20(h);
§200.37(b)(5); § 200.39(c); § 200.47(a)(4)(iii);
and § 200.48(d).

Interested persons are requested to
send comments regarding the
information collections to the U.S.
Department of Education (ED) within 60
days after publication of these proposed
regulations. This comment period does
not affect the deadline for public
comments associated with these
proposed regulations.

Collections of information: State
Educational Agency Local Educational
Agency, and School Data Collection and

Reporting under ESEA, Title I, Part A
(OMB Number 1810-0581) and
Consolidated State Application (OMB
Number 1810-0576).

Burden hours and cost estimates for
the proposed regulations pertaining to
“State Educational Agency, Local
Educational Agency, and School Data
Collection and Reporting under ESEA,
Title I, Part A (OMB Number 1810—
0581)” are presented in the following
tables on the next two pages. The first
table presents the estimated burden for
SEAs and the second table the estimated
burden for LEAs.

TITLE 1.—REGULATIONS (COLLECTION 1810-0581) PROPOSED REGULATIONS BURDEN HOURS/COST FOR SEAS

Citation

Description

Number of
respondents

Average
number of
hours per

respondent

Total hours

Total cost
(total hours x
$30.00)

§200.11(C) coovevverrrrrnene.

§200.19(a)(1)

§200.19(a)(1)(ii)(A) ......

§200.19(e)(1)

§200.19(e)(2)

Adding NAEP data to SEA report cards and de-
veloping tool for parents to compare NAEP
and State assessment data.

By SY 2012-2013 begin calculating graduation
rate as the number of students graduating in
the standard number of years divided by the
number of students in that class’s adjusted
cohort.

Through SY 2011-2012 option to calculate
graduation rate using the Averaged Fresh-
man Graduation Rate (AFGR).

By SY 2012-2013 calculate the graduation rate
in accordance with §200.19(a)(1) in the ag-
gregate and disaggregate for reporting under
section 1111(h) of ESEA and determining
AYP under §200.20.

Through SY 2011-2012 at the LEA and State
levels calculate the graduation rate in accord-
ance with §200.19(a)(1) or §200.19(a)(1)(ii)
for reporting under section 1111(h) of ESEA
and determining AYP under §200.20; and at
the school level in the aggregate for deter-
mining AYP under §200.20(b)(2) but in the
aggregate and disaggregate for determining
AYP under §200.20(b)(2) and reporting
under section 1111(h) of ESEA.

Develop, implement, and publicly report on
standards and techniques for monitoring
LEAs’ implementation of the SES require-
ments.

Reviewing LEAs’ submissions on demonstrating
success in the indicated areas.

52

47

47

47

47

52

52

5

260

$7,800

240 11,280 338,400

40 1,880 56,400

120 5,640 169,200

120 5,640 169,200

40 2,080 62,400

21.634 1,125 33,750

52

N/A

27,905 837,150

Information collection activities are
also associated with other proposed
revisions to § 200.47(a)(4) at the SEA
level. These particular revisions,
however, would not pose an additional

burden to SEAs because they simply
specify how SEAs are to carry out this
part of the regulation and related
regulations, but should not require
additional time beyond the hours

already estimated for § 200.47(a) in the
currently approved 1810-0581
collection.
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TITLE |.—REGULATIONS (COLLECTION 1810-0581) PROPOSED REGULATIONS BURDEN HOURS/COST FOR LEAS

Average
Total cost
o e Number of number of
Citation Description respondents hours per Total hours (tot&g%%r)s X
respondent :
§200.19(a)(1)(i) ceeevvenn Documentation that a student has enrolled in a 13,987 50 699,350 $17,483,750
program of study in another school, LEA, or
other educational program that culminates in
the award of a regular high school diploma.
§200.37(b)(5) .eercvrerirenn Providing notice to parents that their children 3,000 12 36,000 900,000
are eligible for SES and describing the bene-
fits of SES.
§200.39(C) .eeevvvrrieeniians Provide information on public school choice and 2,400 25 60,000 1,500,000
SES.
§200.48(d) ..eoveeriieiiene Demonstrating success in the indicated areas ... 2,250 16 36,000 900,000
TOAl oot | et e 13,987 N/A 831,350 20,783,750

Information collection activities are
also associated with modified
§200.37(b)(4)(iv) and the new regulation
in § 200.44(a)(2)(ii). The information
collection activities associated with

these changes would not pose an

additional burden to LEAs; they simply
cross reference an existing regulation
(§ 200.37) for which sufficient hours are
already accounted for in the currently
approved 1810-0581 collection.

SEA burden hours and cost estimates
for the proposed regulations pertaining
to “Consolidated State Application
(OMB Number 1810-0576)"’ are
presented in the following table.

TABLE 3.—CONSOLIDATED STATE APPLICATION (COLLECTION 1810-0576)

Average Total cost
Citation Description rysupnc}gg:ar?tfs r%%rggeg grf Total hours (tot&lag%%r)s X
respondent :
§200.7(a)(2)(1) -eerrereeeen Determining minimum subgroup size and revis- 52 112 5,824 $174,720
ing Accountability Workbook.
§200.19(a)(1)(i)(C)(2) .... | Option for State to propose an alternate defini- 52 40 2,080 62,400
tion of “standard number of years” for limited
categories of students.
§200.19(d)(1) .evvcvverirenns Requirement for State to obtain approval of its 52 40 2,080 62,400
definition of “continuous and substantial im-
provement” to determine whether high
schools make AYP.
§200.20(h) .eeeveerrieiiens Request waiver under section 9401 of ESEA to 52 240 12,480 374,400
incorporate academic growth into State’s AYP
definition.
1o - L SRS 52 N/A 22,464 673,920

If you want to comment on the
proposed information collection
requirements, please send your
comments to the Office of Information
and Regulatory Affairs, OMB, Attention:
Desk Officer for U.S. Department of
Education. Send these comments by e-
mail to OIRA_DOCKET@omb.eop.gov or
by fax to (202) 395-6974. Commenters
need only submit comments via one
submission medium. You may also send
a copy of these comments to the
Department contact named in the
ADDRESSES section of this preamble.

We consider your comments on these
proposed collections of information in—

e Deciding whether the proposed
collections are necessary for the proper
performance of our functions, including
whether the information will have
practical use;

¢ Evaluating the accuracy of our
estimate of the burden of the proposed
collections, including the validity of our
methodology and assumptions;

e Enhancing the quality, usefulness,
and clarity of the information we
collect; and

e Minimizing the burden on those
who must respond. This includes
exploring the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology (e.g., permitting electronic
submission of responses).

OMB is required to make a decision
concerning the collections of
information contained in these
proposed regulations between 30 and 60
days after publication of this document
in the Federal Register. Therefore, to

ensure that OMB gives your comments
full consideration, it is important that
OMB receives the comments within 30
days of publication. This does not affect
the deadline for your comments to us on
the proposed regulations.

Requests for copies of the submission
for OMB review may be accessed from
http//edicsweb.ed.gov by selecting the
“Browse Pending Collections” link.
When you access the information
collection, click on ‘“Download
Attachments” to view. Written requests
for information should be addressed to
U.S. Department of Education, 400
Maryland Avenue, SW., LBJ Building,
Washington, DC 20202—4537. Requests
may also be electronically mailed to the
Internet address ICDocketMgr@ed.gov or
faxed to (202) 401—0920.


mailto:ICDocketMgr@ed.gov
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Intergovernmental Review

This program is not subject to
Executive Order 12372 and the
regulations in 34 CFR part 79.

Electronic Access to This Document

You may view this document, as well
as all other Department of Education
documents published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site. If you have questions about
using PDF, call the U.S. Government
Printing Office (GPO), toll free, at 1—
888-293-6498; or in the Washington,
DC, area at (202) 512—-1530.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
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(Catalog of Federal Domestic Assistance
Number: 84.010 Improving Programs
Operated by Local Educational Agencies)

List of Subjects in 34 CFR Part 200

Administrative practice and
procedure, Adult education, Children,
Education of children with disabilities,
Education of disadvantaged children,
Elementary and secondary education,
Eligibility, Family-centered education,
Grant programs—education, Indians—
education, Infants and children,
Institutions of higher education,
Juvenile delinquency, Local educational
agencies, Migrant labor, Nonprofit
private agencies, Private schools, Public
agencies, Reporting and recordkeeping
requirements, State-administered
programs, State educational agencies.

Dated: April 17, 2008.
Margaret Spellings,
Secretary of Education.

For the reasons discussed in the
preamble, the Secretary proposes to
amend part 200 of title 34 of the Code
of Federal Regulations as follows:

PART 200—TITLE I—IMPROVING THE
ACADEMIC ACHIEVEMENT OF THE
DISADVANTAGED

1. The authority citation for part 200
continues to read as follows:

Authority: 20 U.S.C. 6301 through 6578,
unless otherwise noted.

2. Section 200.2 is amended by
revising paragraph (b)(7) to read as
follows:

§200.2 State responsibilities for
assessment.

(b) * % %

(7) Involve multiple up-to-date
measures of student academic
achievement, including measures that
assess higher-order thinking skills and
understanding of challenging content, as
defined by the State. These measures
may include—

(1) Single or multiple question formats
that range in cognitive complexity
within a single assessment; and

(ii) Multiple assessments within a
subject area.

3. Section 200.7 is amended by:

A. Revising paragraph (a)(2)(i).

B. Redesignating paragraph (a)(2)(ii)
as (a)(2)(iv).

C. Adding new paragraphs (a)(2)(ii)
and (a)(2)(iii).

The revision and additions read as
follows:

§200.7 Disaggregation of data.

(a] R

(2)(i) Based on sound statistical
methodology, each State must
determine the minimum number of
students sufficient to—

(A) Yield statistically reliable
information for each purpose for which
disaggregated data are used; and

(B) Ensure that, to the maximum
extent practicable, all student subgroups
in § 200.13(b)(7)(ii) are included,
particularly at the school level, for
purposes of making accountability
determinations.

(ii) Each State must revise its
Consolidated State Application
Accountability Workbook under section
1111 of the Act to include—

(A) An explanation of how the State’s
minimum subgroup size meets the
requirements of paragraph (a)(2)(i) of
this section;

(B) An explanation of how other
components of the State’s definition of
adequate yearly progress (AYP), in
addition to the State’s minimum
subgroup size, interact to affect the
statistical reliability of the data and to
ensure the maximum inclusion of all
students and student subgroups in
§200.13(b)(7)(ii); and

(C) Information regarding the number
and percentage of students and student
subgroups in § 200.13(b)(7)(ii) excluded
from school-level accountability
determinations.

(iii) No later than six months
following the effective date of this
regulation, each State must submit a
revised Consolidated State Application
Accountability Workbook in accordance
with paragraph (a)(2)(ii) to the

Department for technical assistance and
peer review under the process
established by the Secretary under
section 1111(e)(2) of the Act.

* * * * *

4. Section 200.11 is amended by
adding a new paragraph (c) to read as
follows:

§200.11 Participation in NAEP.

* * * * *

(c) Report cards. Each State and LEA
must report on its annual State or LEA
report card, respectively, the most
recent available academic achievement
results in each grade assessed, in the
aggregate and disaggregated, on the
State’s NAEP reading and mathematics
assessments under paragraph (a) of this

section.
* * * * *

5. Section 200.19 is amended by:

A. Revising paragraph (a)(1).

B. Revising paragraph (d).

C. Redesignating paragraph (e) as
paragraph (f).

D. Adding a new paragraph (e).

The revisions and addition read as
follows:

§200.19 Other academic indicators.

(a) * % %

(1) High schools. The graduation rate
for public high schools, defined as
follows:

(i) Beginning no later than the 2012—
2013 school year, a State must calculate
the graduation rate as the number of
students who graduate in the standard
number of years with a regular high
school diploma divided by the number
of students who form the adjusted
cohort for that graduating class.

(A)(1) Consistent with paragraph
(a)(1)(1)(C) of this section, the term
“adjusted cohort”” means the students
who entered grade 9 together and any
students who transferred into or entered
the cohort in grades 9 through 12 minus
any students removed from the cohort.

(2) To remove a student from the
cohort, a school or LEA must confirm
that the student has either transferred or
is deceased. To confirm that a student
has transferred, the school or LEA must
have official documentation that the
student has enrolled in a program of
study in another school, LEA, or other
educational program that culminates in
the award of a regular high school
diploma.

(3) A student who is retained in grade,
enrolled in a General Educational
Development (GED) program, or leaves
school for any other reason may not be
counted as a transfer for the purpose of
calculating the graduation rate and must
remain in the adjusted cohort.
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(B) The term “regular high school
diploma” means the standard high
school diploma that is awarded to
students in the State and that is fully
aligned with the State’s academic
content standards or a higher diploma
and does not include a GED, certificate
of attendance, or any alternative award.

(C)(1) The term “‘standard number of
years” means four years unless a high
school begins after ninth grade, in
which case the standard number of
years is the number of grades in the
school.

(2) A State may propose, for approval
by the Secretary, an alternate definition
of “standard number of years” that
would apply to limited categories of
students who, under certain conditions,
may take longer to graduate.

(i1)(A) A State that does not have in
effect a Statewide data system necessary
to calculate the graduation rate as
defined in paragraph (a)(1)(i) of this
section must use the Averaged
Freshman Graduation Rate (AFGR) on a
transitional basis. The AFGR is the
number of high school students who
graduate in the standard number of
years with a regular high school
diploma, as defined in this section,
divided by the number of students in
the incoming freshman class four years
earlier (assuming that the standard
number of years is four under paragraph
(a)(1)(1)(C) of this section), which is
estimated by averaging the enrollment
of that freshman class with the
enrollment of that class in eighth grade
the prior year and in tenth grade the
subsequent year (or the average of the
enrollment for the ninth and tenth
grades if a school or LEA does not have
an eighth grade).

(B) A State may not use the AFGR to
calculate graduation rate after school
year 2011-2012.

(d)(1) A State must—

(i) Set a graduation rate goal that
represents the rate the State expects all
high schools to meet;

(ii) Define how schools and LEAs
demonstrate continuous and substantial
improvement from the prior year toward
meeting or exceeding the graduation
rate goal; and

(iii) Submit to the Secretary for
approval the graduation rate goal and
the definition of continuous and
substantial improvement.

(2) Beginning in the 2008-2009 school
year, in order to make AYP, a high
school or LEA must—

(i) Meet or exceed the graduation rate
goal set by the State under paragraph
(d)(1)(i) of this section; or

(ii) Demonstrate continuous and
substantial improvement from the prior

year, as defined by the State under
paragraph (d)(1)(ii) of this section.

(3) A State may, but is not required to,
increase the goals of its academic
indicators other than graduation rate.

(e)(1) No later than the 2012—-2013
school year, a State must calculate the
graduation rate in paragraph (a)(1)(i) of
this section at the school, LEA, and
State levels in the aggregate and
disaggregated by each subgroup in
§200.13(b)(7)(ii) (economically
disadvantaged students; students from
major racial and ethnic groups; students
with disabilities as defined in section
9101(5) of the Act; and students with
limited English proficiency as defined
in section 9101(25) of the Act) for
reporting under section 1111(h) of the
Act (annual report cards) and for
determining AYP under § 200.20.

(2) Prior to school year 2012—-2013, a
State must calculate the graduation rate
in paragraph (a)(1)(i) or (a)(1)(ii) of this
section—

(i) At the LEA and State levels, in the
aggregate and disaggregated in
accordance with paragraph (e)(1) of this
section; and

(ii) At the school level—

(A) In the aggregate for determining
AYP under § 200.20(a)(1)(ii); but

(B) In the aggregate and disaggregated
by each subgroup in § 200.13(b)(7)(ii)
(economically disadvantaged students;
students from major racial and ethnic
groups; students with disabilities as
defined in section 9101(5) of the Act;
and students with limited English
proficiency as defined in section
9101(25) of the Act) for purposes of
determining AYP under § 200.20(b)(2)
(“safe harbor”), for reporting under
section 1111(h) of the Act (annual report
cards), and as required under section
1111(b)(2)(C)(vii) of the Act (additional
other academic indicators in a State’s
definition of AYP).

(3) With respect to its other academic
indicators, other than graduation rate, a
State—

(i) Must disaggregate those indicators
by each subgroup described in
§200.13(b)(7)(ii) (economically
disadvantaged students; students from
major racial and ethnic groups; students
with disabilities as defined in section
9101(5) of the Act; and students with
limited English proficiency as defined
in section 9101(25) of the Act) for
purposes of determining AYP under
§200.20(b)(2) (‘‘safe harbor”’), for
reporting under section 1111(h) of the
Act (annual report cards), and as
required under section 1111(b)(2)(C)(vii)
of the Act (additional other academic
indicators in a State’s definition of
AYP); but

(ii) Need not disaggregate those
indicators for determining AYP under
§200.20(a)(1)(ii) (meeting the State’s
annual measurable objectives).

* * * * *

6. Section 200.20 is amended by:

A. Adding a new paragraph (h).

B. Revising the authority citation.

The addition and revision read as
follows:

§200.20 Making adequate yearly progress.

* * * * *

(h) Student academic growth. (1) A
State may request authority under
section 9401 of the Act to incorporate
student academic growth in the State’s
definition of AYP under this section.

(2) A State’s policy for incorporating
student academic growth in the State’s
definition of AYP must—

(i) Set annual growth targets that—

(A) Will lead to all students, by school
year 2013-2014, meeting or exceeding
the State’s proficient level of academic
achievement on the State assessments
under § 200.2;

(B) Are based on meeting the State’s
proficient level of academic
achievement on the State assessments
under § 200.2 and are not based on
individual student background
characteristics; and

(C) Measure student achievement
separately in mathematics and reading/
language arts;

(i1) Ensure that all students enrolled
in the grades tested under § 200.2 are
included in the State’s assessment and
accountability systems;

(iii) Hold all schools and LEAs
accountable for the performance of all
students and the student subgroups
described in § 200.13(b)(7)(ii);

(iv) Be based on State assessments
that—

(A) Produce comparable results from
grade to grade and from year to year in
mathematics and reading/language arts;

(B) Have been in use by the State for
more than one year; and

(C) Have received full approval from
the Secretary before the State
determines AYP based on student
academic growth;

(v) Track student progress through the
State data system;

(vi) Include, as separate factors in
determining whether schools are
making AYP for a particular year—

(A) The rate of student participation
in assessments under § 200.2; and

(B) Other academic indicators as
described in § 200.19; and

(vii) Describe how the State’s annual
growth targets fit into the State’s
accountability system in a manner that
ensures that the system is coherent and
that incorporating student academic
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growth into the State’s definition of
AYP does not dilute accountability.

(3) A State’s proposal to incorporate
student academic growth in the State’s
definition of AYP will be peer reviewed
under the process established by the
Secretary under section 1111(e)(2) of the
Act.

(Authority: 20 U.S.C. 6311(b)(2), (b)(3)(C)(xi);
7861)

7. Section 200.22 is added to read as
follows:

§200.22 National Technical Advisory
Council.

(a) To provide advice to the
Department on technical issues related
to the design and implementation of
standards, assessments, and
accountability systems, the Secretary
shall establish a National Technical
Advisory Council (hereafter referred to
as the ‘“National TAC”), which shall be
governed by the provisions of the
Federal Advisory Committee Act
(FACA) (Pub. L. 92—-463, as amended; 5
U.S.C. App.).

(b)(1) The members of the National
TAC must include persons who have
knowledge of and expertise in the
design and implementation of
educational standards, assessments, and
accountability systems, including
experts with technical knowledge
related to statistics and psychometrics.

(2) The National TAC shall be
composed of 10 to 15 members who
may meet as a whole or in committees,
as the Secretary may determine.

(3) The Secretary shall, through a
notice published in the Federal
Register—

(i) Solicit nominations from the
public for members of the National
TAC; and

(ii) Publish the list of members, once
selected.

(4) The Secretary shall screen
nominees for membership on the
National TAC for potential conflicts of
interest to prevent, to the extent
possible, such conflicts, or the
appearance thereof, in the National
TAC’s performance of its
responsibilities under this section.

(c) The Secretary shall use the
National TAC to provide its expert
opinions on matters that arise during
the State Plan review process.

(d) The Secretary shall prescribe and
publish the rules of procedure for the
National TAC.

(Authority: 20 U.S.C. 6311(e))

8. Section 200.32 is amended by:

A. Redesignating paragraph (a)(1) as
paragraph (a)(1)(i).

B. Adding a new paragraph (a)(1)(ii).

The addition reads as follows:

§200.32 Identification for school
improvement.

(@ma * * o

(ii) In identifying schools for
improvement, an LEA—

(A) May base identification on
whether a school did not make AYP
because it did not meet the annual
measurable objectives for the same
subject or meet the same other academic
indicator for two consecutive years; but

(B) May not limit identification to
those schools that did not make AYP
only because they did not meet the
annual measurable objectives for the
same subject or meet the same other
academic indicator for the same
subgroup under § 200.13(b)(7)(ii) for two

consecutive years.
* * * * *

9. Section 200.37 is amended by:
A. Adding new paragraph (b)(4)(iv).
B. Adding new paragraph (b)(5)(ii)(C).
C. Adding new paragraph (b)(5)(iii).
The additions read as follows:
§200.37 Notice of identification for

improvement, corrective action, or
restructuring.

(b) * *
(4) * * *

(iv) The explanation of the available
school choices must be made
sufficiently in advance of, but no later
than 14 calendar days before, the start
of the school year so that parents have
adequate time to exercise their choice
option before the school year begins.

(5] * k%

(11) * k%

(C) An explanation of the benefits of
receiving supplemental educational
services.

(iii) The annual notice of the
availability of supplemental educational
services must be—

(A) Clear and concise; and

(B) Clearly distinguishable from the
other information sent to parents under
this section.

* * * * *

10. Section 200.39 is amended by
adding a new paragraph (c) to read as
follows:

§200.39 Responsibilities resulting from
identification for school improvement.
* * * * *

(c) The LEA must prominently
display on its Web site, as soon as it
becomes available, the following
information regarding the LEA’s
implementation of the public school
choice and supplemental educational
services requirements of the Act and
this part:

(1) Beginning with data from the
2007-2008 school year and for each

subsequent school year, the number of
students who were eligible for and the
number of students who participated in
public school choice.

(2) Beginning with data from the
2007-2008 school year and for each
subsequent school year, the number of
students who were eligible for and the
number of students who participated in
supplemental educational services.

(3) For the current school year, a list
of supplemental educational services
providers approved by the State to serve
the LEA and the locations where
services are provided.

(4) For the current school year, a list
of available schools to which students
eligible to participate in public school

choice may transfer.
* * * * *

11. Section 200.43 is amended by:
A. Revising paragraph (a)(1).

B. In paragraph (a)(2), removing the
word “and” at the end of the paragraph.
C. In paragraph (a)(3), removing the
punctuation ““.” and adding in its place

the punctuation ““;” at the end of the
paragraph.

D. Adding new paragraphs (a)(4) and
(a)(5).

E. Revising paragraph (b)(3)(ii).

F. Revising paragraph (b)(3)(v).

The additions and revisions read as
follows:

§200.43 Restructuring.

(a) * * *

(1) Makes fundamental reforms to
improve student academic achievement

in the school;
* * * * *

(4) Is significantly more rigorous and
comprehensive than the corrective
action that the LEA implemented in the
school under §200.42; and

(5) Addresses the reasons why the
school was identified for restructuring
in order to enable the school to exit
restructuring as soon as possible.

(b)* * =

(3) * % %

(ii) Replace all or most of the school
staff (which may include, but may not
be limited to, replacing the principal)
who are relevant to the school’s failure
to make AYP.

* * * * *

(v) Any other major restructuring of a
school’s governance arrangement that
makes fundamental reforms, such as
significant changes in the school’s staff
(which may include, but may not be
limited to, replacing the principal) and
governance, in order to improve student
academic achievement in the school and
that has substantial promise of enabling
the school to make AYP.

* * * * *
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12. Section 200.44 is amended by
revising paragraph (a)(2) to read as
follows:

§200.44 Public school choice.

(a) * k%

(2) The LEA must—

(i) Offer this option not later than the
first day of the school year following the
school year in which the LEA
administered the assessments that
resulted in its identification of the
school for improvement, corrective
action, or restructuring; and

(ii) Provide timely notice consistent
with §200.37(b)(4).

13. Section 200.47 is amended by:

A. Revising the introductory text in
paragraph (a)(4).

B. In paragraph (a)(4)(i), removing the
word ‘““‘and’ at the end of the paragraph.

C. In paragraph (a)(4)(ii), removing the
punctuation ““.” and adding in its place
the words “; and” at the end of the
paragraph.

D. Adding a new paragraph (a)(4)(iii).

E. Revising paragraph (b)(2)(ii)(B).

F. Redesignating paragraph
(b)(2)(ii)(C) as paragraph (b)(2)(ii)(D).

G. Adding a new paragraph
(b)(2)(ii)(C).

H. Redesignating paragraph (b)(3) as
paragraph (b)(4).

I. Adding a new paragraph (b)(3).

J. Adding a new paragraph (c).

The revisions and additions read as
follows:

§200.47 SEA responsibilities for
supplemental educational services.

(a) * Kx %

(4) Consistent with paragraph (c) of
this section, develop, implement, and
publicly report on standards and
techniques for—

* * * * *

(iii) Monitoring LEAs’
implementation of the supplemental
educational services requirements of the
Act and this part.

* * * * *

b
2

—

* x %
* *x %
* %

—_— —

*

—

ii
(B) Are aligned with State academic
content and student academic
achievement standards;
(C) Are research-based; and

* * * * *

(3) In approving a provider, the SEA
must consider, at a minimum—

(i) Information from the provider on
whether the provider has been removed
from any State’s approved provider list;

(ii) Parent recommendations or results
from parent surveys, if any, regarding
the success of the provider’s

instructional program in increasing
student achievement; and

(iii) Evaluation results, if any,
demonstrating that the instructional
program has improved student

achievement.
* * * * *

(c) Standards for monitoring
approved providers. To monitor the
quality and effectiveness of services
offered by an approved provider in
order to inform the renewal or the
withdrawal of approval of the
provider—

(1) An SEA must examine, at a
minimum, evidence that the provider’s
instructional program—

(i) Is consistent with the instruction
provided and the content used by the
LEA and the SEA;

(i1) Addresses students’ individual
needs as described in students’
supplemental educational services plans
under § 200.46(b)(2)();

(iii) Has contributed to increasing
students’ academic proficiency; and

(iv) Is aligned with the State’s
academic content and student academic
achievement standards; and

(2) The SEA must also consider
information, if any, regarding—

(i) Parent recommendations or results
from parent surveys regarding the
success of the provider’s instructional
program in increasing student
achievement; and

(ii) Evaluation results demonstrating
that the instructional program has

improved student achievement.
* * * * *

14. Section 200.48 is amended by:

A. Adding a new paragraph
(a)(2)(ii)(C).

B. Adding a new paragraph (d).

The additions read as follows:

§200.48 Funding for choice-related
transportation and supplemental
educational services.

(a] * % %

(2) * % %

(111) * *

(C) The LEA may count in the amount
the LEA is required to spend under
paragraph (a) of this section its costs for
outreach and assistance to parents
concerning their choice to transfer their
child or to request supplemental
educational services, up to an amount
equal to 0.2 percent of its allocation
under subpart 2 of part A of Title I of
the ESEA.

* * * * *

(d) Unexpended funds for choice-
related transportation and
supplemental educational services. (1) If
an LEA does not fully meet the
requirements in paragraph (a)(2) of this

section in a given school year, the LEA
must spend the unexpended amount in
the subsequent school year on choice-
related transportation costs,
supplemental educational services, or
parent outreach and assistance
(consistent with paragraph (a)(2)(iii)(C))
unless the SEA approves the LEA’s
request to spend a lesser amount based
on the SEA’s determination that the
LEA has demonstrated success in—

(i) Partnering with community-based
organizations or other groups to help
inform eligible students and their
families of the opportunities to transfer
or to receive supplemental educational
services;

(ii) Ensuring that eligible students and
their parents had a genuine opportunity
to sign up to transfer or to obtain
supplemental educational services,
including by—

(A) Providing timely, accurate notice
as required in §§ 200.36 and 200.37;

(B) Ensuring that sign-up forms for
supplemental educational services are
distributed directly to all eligible
students and their parents and are made
widely available and accessible through
broad means of dissemination, such as
the Internet, other media, and
communications through public
agencies serving eligible students and
their families; and

(C) Allowing eligible students to sign
up to receive supplemental educational
services throughout the school year; and

(iii) Ensuring that eligible
supplemental educational services
providers are given access to school
facilities, using a fair, open, and
objective process, on the same basis and
terms as are available to other groups
that seek access to school facilities.

(2) The LEA must spend the
unexpended funds under paragraph
(d)(1) of this section in addition to the
funds it is required to spend under
paragraph (a)(2) of this section in the
subsequent school year.

* * * * *

15. Section 200.50 is amended by:

A. Redesignating paragraph (d)(1) as
paragraph (d)(1)(i).

B. Adding a new paragraph (d)(1)(ii).

The addition reads as follows:

§200.50 SEA review of LEA progress.

* * * * *

(d) * % %

(Da > = =

(ii) In identifying LEAs for
improvement, an SEA—

(A) May base identification on
whether an LEA did not make AYP
because it did not meet the annual
measurable objectives for the same
subject or meet the same other academic
indicator for two consecutive years; but
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(B) May not limit identification to
those LEAs that did not make AYP only
because they did not meet the annual
measurable objectives for the same
subject or meet the same other academic
indicator for the same subgroup under
§200.13(b)(7)(ii) for two consecutive
years.

* * * * *
16. Section 200.56 is amended by:
A. Revising the introductory text.

B. Adding a new paragraph (d).

C. Revising the authority citation.

The revisions and addition read as
follows:

§200.56 Definition of “highly qualified
teacher.”

Except as provided in paragraph (d),
to be a “‘highly qualified teacher,” a
teacher described in § 200.55 must meet
the requirements in paragraph (a) and

either paragraph (b) or (c) of this
section.

* * * * *

(d) To be a “highly qualified special
education teacher,” a teacher must meet
the requirements in 34 CFR 300.18.

(Authority: 20 U.S.C. 1401(10); 7801(23))

[FR Doc. E8-8700 Filed 4—22—-08; 8:45 am]
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